
 
 

 

Living trust 

_____ (Name) REVOCABLE TRUST 

THIS TRUST is made and entered into this _____ day of _____, _____, by and between the following: 
  

Settlors: _____ and _____(hereinafter called “Settlor”, or, collectively, “Settlors”). 
  

Co-Trustees: _____, _____, _____, and _____(hereinafter individually called “Trustee ”or, collectively, “Trustees”). 
  

WITNESSETH: 
  
WHEREAS, the Settlors desire to create a trust to hold such property itemized and described in “Exhibit A” attached hereto 
and made a part hereof, together with such moneys, life insurance, securities and other assets as the Trustees may hereafter at 
any time hold or acquire hereunder (all of said property being hereinafter referred to as the “Trust Estate”) for the purposes 
hereinafter set forth. 
  
NOW, THEREFORE, in consideration of the premises and the mutual covenants herein contained, the Settlors agree to execute 
such further instrument s as shall be necessary to transfer said property to the Trust and the Trustees agree to hold the Trust 
estate, IN TRUST, NEVERTHELESS, for the following uses and purposes and subject to the terms and conditions hereinafter 
set forth: 
  

ARTICLE I 
DEFINITIONS 

A. ADDITIONS TO CORPUS 
The Settlors, or any other person with the consent of the Trustees, may add to the principal of the Trust created herein by 
donation, deed, will or otherwise. Such additions shall be covered by the provisions hereof, the same as if originally included 
herein. 
  
B. LAWS GOVERNING 
This Agreement shall be construed, enforced and regulated in all respects by the laws of the State of Florida and in the Courts 
of the State of Florida. 
  
C. BENEFICIARY 
The Settlors, during their lifetime, shall be considered the sole, vested, prime and first beneficiaries of this Trust for all purposes 
and the Trustees shall consider the Settlors as the Trustees’ primary interest and responsibility. Beneficiaries named or alluded 
to in Article IV hereof shall be the Trustees’ secondary interest and responsibility. 
  
D. NAME OF TRUST 
This Trust shall, for convenience, be known by the name following and it shall be sufficient that it be referred to as such in any 
deed, assignment, bequest or devise by that name, to wit: 



 
 

 

  
_____ (Name) REVOCABLE TRUST 

E. FAMILY MEMBERS 

At the time of the execution of this Trust the immediate family of Settlors is composed of: 
  

Settlors: who are husband and wife 

Settlors’ children: _____, _____ and _____ (herein sometimes referred to individually as “child” or, collectively, as 
“children”) 

  
F. EDUCATION 
The term “education” shall include all forms of education including but not limited to, public or private schools, primary or 
secondary, college, advanced college or post-college, commercial, vocational, technical, business or art education; or otherwise. 
  

ARTICLE II 
ADMINISTRATION DURING LIFETIME OF SETTLORS 

A. LIFE INSURANCE 
The Settlors may, but need not necessarily, name the Trust Estate as beneficiary of life insurance policies. Furthermore, the 
Settlor may directly maintain life insurance policies, change beneficiaries thereon, borrow against same, receive dividends 
thereon, pledge and hypothecate such policies as security for undertakings, exercise any option granted under such policies and 
may withdraw such policies from this Trust as the owner of the policies wishes. 

  
B. RIGHT TO REVOKE AND AMEND THE TRUST 
The Settlors expressly reserve the right, at any time and from time to time, during Settlors’ lifetimes, by instrument in writing 
delivered to the Trustees to alter, amend or revoke this Agreement, either in whole or in part, provided, however, that if altered 
or amended, the duties, powers and responsibilities of the Trustees set forth in Article VI hereof shall not be substantially 
changed without the Trustees’ consent. In case of revocation, all insurance policies, securities, and property held in trust 
hereunder, or that part thereof as to which the Agreement may be revoked, shall be delivered by the Trustees to the Settlors or 
in accordance with the Settlors’ written directions. Following the incompetence or disability (as herein defined) or the death of 
one of the Settlors, the other Settlor shall have the right to amend or revoke this Trust Agreement. 
  
C. GIFTS DURING LIFETIME 
Any gifts which the Settlors may make during their lifetime, if any, to any persons, shall not be deemed to be an advancement, 
or a satisfaction to be applied to any share of beneficiaries of this Trust and shall not be taken into account in connection with 
the Trust Estate. 
  
D. SETTLORS’ DICTATES 
Settlors, from time to time, reserve the right to direct the Trustees as to the performance of any of their powers and authority. 
Such direction shall be in writing delivered to the Trustees. Notwithstanding any provision of this Trust Agreement to the 
contrary, the Trustees must obey such written directions. The Trustees are hereby expressly relieved of all liability for loss 
which may be occasioned by adherence to such written directions, except for willful default or gross neglect. Notwithstanding 
any provision of this Agreement to the contrary, the Trustees may disregard any direction so made by an incompetent Settlor 
as defined in Article VI hereof. 

  
E. PAYMENTS TO OR FOR SETTLORS 
Income and/or principal: During the lifetime of the Settlors the Trustees shall manage, invest and reinvest the Trust Estate, 
collect the income thereof and shall, in the absolute discretion of the Trustees, pay over all or such part of the income and/or 
principal of the Trust Estate as the Trustees deem necessary, wise or prudent for: (a) the Settlors’ use, care, support, maintenance 



 
 

 

or general welfare or apply same for any such purposes; and (b) any taxes of any nature, source or amount levied or assessed 
against the Settlors, the Trust Estate, this Trust or the income of the Settlors. All undistributed income shall be added to 
principal. The Settlors from time to time may refuse receipt of any such payment and may direct that no payment be made in 
Settlors’ behalf. 

  
ARTICLE III 

ADMINISTRATION UPON DEATH 

A. IRREVOCABILITY 

Upon the death of the Settlors this Trust shall automatically become irrevocable. 
  
B. COLLECTION OF INSURANCE PROCEEDS 
The Trustees shall collect the proceeds of any life insurance policies subject hereto when they, by the terms thereof, become 
payable to the Trust or to the Trustees in their fiduciary capacity, adding any proceeds thereof to the principal of the Trust 
Estate. Full authority is given to the Trustees to take legal action to collect all such insurance proceeds and to be reimbursed 
for the costs thereof and any personal liability they may incur due to such litigation from the Trust Estate. No insurance company 
shall be required to inquire into or take notice of any of the provisions of this Trust Agreement or to see to the application or 
distribution of the policy proceeds and the receipt of the Trustees or any of them to such insurance company shall be effectual 
to release and discharge the insurance company for any payment so made and shall be binding upon the beneficiaries of this 
Trust. 
  
C. EXPENSES AND COSTS OF ESTATE SETTLEMENT 
Upon the death of the Settlors, the Trustees, shall comply with all laws regarding Trustees’ duties and laws as to creditor claims 
of the Trust Estate and may pay or settle from the Trust Estate all or part of the just debts, funeral, administrative, and inheritance 
and/or estate tax expenses of the Settlor’s estate and Trust administration as the Trustees deem necessary, wise and/or prudent. 

  
ARTICLE IV 

DISTRIBUTION OF TRUST 

A. DISTRIBUTIONS 
Upon the death of Settlors the balance of the Trust Estate, after the payments aforesaid, if any, shall be held, managed and 
distributed as provided in this Article IV and shall be set aside as a separate trust to be designated the “Residuary Trust.” The 
Residuary Trust shall be held, administered and distributed as follows: 

1. Bequests: 

a) The Trustees shall distribute the entire Residuary Trust, income and principal, to or for the benefit of Settlors’ children, 
_____ and _____, in equal shares, per stirpes. 

b) Settlors make no provision for their child, _____, or her issue. 

2. Payment delays: Any share payment may be delayed as necessary to accommodate maturity dates of time deposits, 
payments of Trust expenses and Trust administrative duties. 

3. Minors: For purposes of this Agreement a minor is defined as someone under the age of twenty-five (25) years. If a 
separate share shall be created for someone who is a minor at the time of SETTLORS’ death or who is a minor at the time a 
payment or application of income and/or principal is to be made to or for the benefit of such minor; such portion shall 
immediately vest in such minor (except as may otherwise be provided in this Agreement), and the distribution of income 
and/or principal thereof may be postponed by the Trustees, in the absolute discretion of the Trustee, until such minor attains 



 
 

 

the age of twenty-five (25) years. In the meantime, however, the Trustees shall pay or apply as much of the net income and/or 
principal of such portion in or for the benefit of such minor as the Trustees shall deem necessary or proper, in the Trustees’ 
sole discretion, to or for the benefit of such minor. 

  
ARTICLE V 

GENERAL PROVISIONS 

A. PAYMENTS TO OR FOR BENEFICIARIES 
The Trustees have sole and absolute discretion to make payments of principal and/or income to a beneficiary of this Trust in 
one (1) or more of the following four (4) ways as the Trustees deem best in their opinion: (I) directly to such beneficiary; (ii) 
to the legally appointed guardian or conservator of such beneficiary; (iii) to some relative or friend of the beneficiary for the 
care, support and/or education of such beneficiary; and/or (iv) by the Trustees, using such amounts directly for such 
beneficiary’s care, support and/or education. 
  
B. SPENDTHRIFT PROVISIONS 
No disposition, charge, or encumbrance of either the income or principal of any of the separate shares in trust or any part 
thereof, by any beneficiary hereunder (including the Settlor as beneficiary hereunder) by way of anticipation shall be of any 
validity or legal effect or be in anyway regarded by the Trustees, and no such income or principal, or any part, shall in anyway 
be liable to any claim of any creditor for any such beneficiary except in those cases where all of the credit extended, liability, 
claim and/or the assignment of the beneficiary’s interest hereunder as collateral therefor has first been approved unanimously 
by all Trustees in the absolute discretion of Trustees. In exercising such discretion, the Trustees shall ascertain whether or not 
it would appear to be in the best interest of the beneficiary or same would appear to be in the contemplation of the Settlor that 
credit be accepted, the claim or liability be allowed and collateral given and may, without stated reason, decline to approve 
such credit, liability, claim and/or assignment. 
  
C. PROTECTION AGAINST PERPETUITIES 
All distributions required by this Trust Agreement and the final accounting of the Trust must be accomplished and finished as 
provided in this Agreement and, in any event, no later than twenty-one (21) years after the last to die of the expressly named 
individual beneficiaries noted in Article IV hereof or, if such beneficiaries are all charities, than twenty-one (21) years after the 
death of the Settlors. 

  
ARTICLE VI 

POWERS AND DUTIES OF TRUSTEES 

A. INVESTMENTS AND DUTIES 
The Trustees and each Successor Trustee shall have all powers and authority conferred upon trustees by the laws of the State 
of Florida besides such additional powers and authority conferred by the provisions of this Agreement. In exercising such 
powers the Trustees shall be bound to do only what a reasonably prudent person would do in like circumstances. 
  
The Trustees of each Trust established hereunder (including any Successor Trustee) shall have the continuing, absolute, 
discretionary power to deal with any property, real or personal, held in such Trusts. Such power may be exercised independently 
and without the prior or subsequent approval of any Court or judicial authority, and no person dealing with such Trustees shall 
be required to inquire into the propriety of any of the actions of such Trustees. The Trustees shall not be limited to the type, 
amount and character of investments in which the Trustees may invest the funds of this Trust, so long as the Trustees use 
reasonable prudence and judgment in the selection of investments. In the event there are Co-Trustees hereof, such Co-Trustees 
are authorized to arrange that any account with any third party titled in the name of the Trustees or this Trust can be dealt with 
by less than all of the said Co-Trustees; for example, an account or asset that is titled in the name of all Co-Trustees or this 
Trust can be established or issued in such manner as to allow for the signature of less than all of the Co-Trustees, including, 
but not limited to, only one of the Co-Trustees, to act upon such asset or account. The Trustees shall have the following general 
powers, in addition to, and not by way of limitation of, the powers provided by law: 



 
 

 

1. Retention: To retain any property for any period whether or not the same be of the character permissible for investments 
by fiduciaries under any applicable law, and without regard to any effect the retention may have upon the diversification of 
the investments. 

2. Sell: To sell, transfer, exchange, convert or otherwise dispose of, or grant options with respect to any security or property, 
real or personal, including homestead property, held as part of the Trust Estate, at public or private sale, with or without 
security, in such manner, at such time or times, for such purposes, for such prices and upon such terms, credits and conditions 
as the Trustees may deem advisable. 

3. Invest: To invest and reinvest all or any part of the Trust Estate in any property and undivided interests in property, 
wherever located, including bonds, debentures, notes, secured or unsecured, stocks of corporations regardless of class, 
interests in limited partnerships, real estate or any interest in real estate whether or not productive at the time of investment, 
interests in trusts, investment trusts, whether of the open and/or closed fund types, and insurance contracts on the life of any 
beneficiary or annuity contracts for any beneficiary, without being limited by any statute or rule of law concerning 
investments by fiduciaries. 

4. Liquidity: To render liquid the Trust Estate or any trust created hereunder, in whole or in part at any time or from time to 
time, and hold cash or readily marketable securities of little or no yield for such period as the Trustees may deem advisable. 

5. Lease: To lease any such property beyond the period fixed by statutes for leases made by a Trustee and beyond the duration 
of the Trust Estate or any Trust created hereunder. 

6. Securities: To join in or become a party to, or to oppose, any reorganization, readjustment, recapitalization, foreclosure, 
merger, voting trust, dissolution, consolidation or exchange, and to deposit any securities with any committee, depository or 
trustee, and to pay any and all fees, expenses and assessments incurred in connection therewith, and to charge the same to 
principal, to exercise conversion, subscription or other rights, and to make any necessary payments in connection therewith, 
or to sell any such privileges. 

7. Vote: To vote in person at meeting of stock or security holders, or any adjournment of such meetings, or to vote by general 
or limited proxy with respect to any such shares of stock or other securities held by the Trustees. 

8. Nominee: to hold securities in the name of a nominee without indicating the trust character of such holding, or 
unregistered, or in such form as will pass by delivery. 

9. Claims: To pay, compromise, compound, adjust submit to arbitration, sell or release any claim or demands of the Trust 
Estate, or any Trust created hereunder, against others, or of others against the same as the Trustees may deem advisable, 
including the acceptance of deeds of real property in satisfaction of bonds and mortgages, and to make any payments in 
connection therewith which the Trustees may deem advisable. 

10. Real Property: To possess, manage, sell, insure against loss by fire or other casualties, develop, subdivide, control, 
partition, mortgage, lease or otherwise deal with any and all real property, including homestead property; to satisfy and 
discharge or extend the term of any mortgage thereon; to execute the necessary instruments and covenants to effectuate the 
foregoing powers, including the giving or granting of options in connection therewith; to make improvements, structural or 
otherwise, or abandon the same if deemed to be worthless or not of sufficient value to warrant keeping or protecting; to 
abstain from the payment of taxes, water rents, assessments, repairs, maintenance or upkeep of the same; to permit to be lost 
by tax sale or other proceeding or to convey the same for a nominal consideration or without consideration; to set up 
appropriate reserves out of income for repairs, modernization and upkeep of buildings, including reserves for depreciation 
and obsolescence, and to add such reserves to principal, and, if the income from the property itself should not suffice for 
such purposes, to allowable in determining the federal estate tax payable by Settlor’s estate, to advance any income of the 



 
 

 

Trust for the amortization of any mortgage on property held in the Trust. 

11. Distributions: To make distributions in cash or in kind, or partly in cash and partly in kind and to divide, partition, 
allocate or distribute particular assets or undivided interests therein, without any obligation to make proportionate 
distributions or to distribute to all beneficiaries property having an equivalent income tax basis, and without regard to any 
provision of law expressing a preference for distribution in kind, and to value such property to the extent permitted by law, 
and to cause any shares to be composed of cash, property or undivided fractional shares in property different in kind from 
any other share. 

12. Instruments: To execute and deliver any and all instruments in writing which are deemed advisable to carry out any of 
the foregoing powers. No party to any such instrument in writing signed by the Trustees shall be obliged to inquire into its 
validity. 

13. Trust Funds: To invest any part or all of the principal of the Trust Estate in any common trust fund, legal or discretionary, 
which may be established and operated by and under the control of the Trustees. 

14. Allocations: To determine, irrespective of statute or rule of law, what shall be fairly and equitably charged or credited 
to income and what to principal notwithstanding any determination by the court or by any custom or statute, and whether or 
not to establish depreciation reserves. 

15. Gifts: To make gifts of any real or personal property, tangible or intangible, consistent with a lifetime pattern established 
by the SETTLORS or to make such gifts in an amount not to exceed gift tax exemption amounts in value, per donee, per 
calendar year. 

16. Possession: To allow temporary possession by and make available personal property for the personal use of any 
beneficiary hereof; if any item(s) of personal property are held in trust by the Trustees for the benefit of such beneficiary. 

17. Employ Experts: To employ legal counsel, accountants and agents deemed advisable by the Trustee and to pay them 
reasonable compensation. 

18. Distributions: Notwithstanding any provision of FS § 732.402, subsection 4, to the contrary, a Trustee: (I) may have 
discretionary distribution of income, or principal, to or for the benefit of such Trustee if otherwise provided in this 
Agreement, and (ii) may make discretionary allocations of receipts or expenses as between principal and income. 

  
B. SHARES 
Notwithstanding anything herein to the contrary, the Trustees shall administer any and all Trusts created herein as separate and 
distinct, but commonly administered shares. 
  
C. COMPENSATION AND ACCOUNTING 
1. Compensation: The Trustees shall not be entitled to receive compensation for services rendered hereunder, but shall be 
reimbursed for all reasonable expenses incurred in the management and protection of the Trust Estate; provided, however, that 
in the event a bank, trust company or attorney (who is other than a beneficiary of Settlor) shall be a trustee, he or it shall be 
entitled to reasonable compensation based upon his, her or its then standard charge for other trusts of similar size. 
  
2. Accounting: Settlors need not account to any trustee or beneficiary for Settlors’ acts. However, if any Trustee other than a 
Settlor does any act or planned omission to act such Trustee shall render to Settlors and each other Trustee full accounting of 
such act, payment, omission, distribution or investment within thirty(30) days of such action. If there are no other trustees and 
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Settlors are deceased or incompetent, the said acting Trustee shall render such full accounting to the beneficiaries named or 
alluded to in this Trust Agreement’s Article IV as well as to the legally appointed guardian of a Settlor, if any. 
  
D. DISABILITY OR INCOMPETENCE 
1. Definition: Any Trustee (including Settlor who acts as a Trustee) shall be automatically and forthwith discharged and 
removed from authority and duties of a fiduciary or trustee hereunder should he or she be deemed disabled or incompetent as 
defined herein. A Trustee or Settlors (the “unquestionable trustee”) shall be deemed so disabled or incompetent to act as a 
trustee if any other Trustee hereunder shall receive in his possession any one of the following: (a) a writing from the 
questionable trustee’s physician and a writing from a member of the questionable trustee’s immediate family or another Trustee 
stating that the questionable trustee is too disabled or incompetent to make rational or prudent judgments or handle his personal 
affairs; (b) a court order which he deems jurisdictionally proper and currently applicable holding that the questionable trustee 
is legally incompetent to act in his own behalf or appointing a guardian of conservator of his person and/or property to act for 
him; (c) duly executed, witnessed and acknowledged written certificates of two (2) licensed physicians (each of whom 
represents that he or she is certified by a recognize medical board), each certifying that he has examined the questionable trustee 
and has concluded that, by reason of accident, physical or mental illness, progressive or intermittent physical or mental 
deterioration or other similar cause, the questionable trustee is incompetent or disabled to act rationally and prudently in the 
questionable trustee’s best interests, the interests of the Settlor or the interest of other beneficiaries hereunder; (d) evidence 
deemed credible and currently applicable that the questionable trustee has disappeared, is unaccountably absent or is being 
detained under duress and, thus, unable to effectively and prudently look after his financial interests or that of the Settlors or 
other beneficiaries hereunder; (e) proof that the questionable trustee is an inmate of or has entered into confinement, residence 
or daily care of a skilled or custodial nursing home, mental institution, jail, or prison; or (f) proof that the questionable trustee 
(or someone in his behalf) has applied for, is being considered for, intends to apply for or is entitled to receive (but for 
availability of payments or distributions to be made or which may be made under this Agreement) governmental assistance 
funds based on financial need of such questionable trustee, by reason of the questionable trustee’s health, physical or mental 
condition. 
  
2. Settlors: Should Settlor be deemed incompetent or disabled as above defined, besides revocation of all fiduciary powers and 
authority allowed to Settlor, Settlor shall automatically not have any right of election or decision as reserved to a Settlor by this 
Agreement or applicable law. 
  
3. Restoration of Trusteeship Authority: If any of the writings, proofs, certificates or order as noted above in this 
subparagraph D be negated, changed, canceled or abrogated to the benefit of the questionable trustee (even if it is Settlor) who 
was removed from fiduciary authority shall automatically be restored to full fiduciary power and authority and rights of decision 
or election reserved to him by this Agreement. 

  
ARTICLE VII 

APPOINTMENT OF TRUSTEES 

A. APPOINTMENT 

Settlors hereby nominate and appoint _____, _____, _____ and _____, or the survivor of them, as Co-Trustees of this Trust. 
  
B. APPOINTMENT OF SUCCESSOR 
1. Succession: Upon the death, incompetence, resignation or discharge of any of the above named as Co-Trustees, the 
survivor(s) of them shall be the Successor Co-Trustees, even if one (1) alone survives. The Settlor may, however, appoint one 
or more other or replacement Successor Trustee by amendment to this Agreement. In the event of the death, incompetence, 
resignation or discharge of either or both of _____ or _____ as Trustees, that trustee shall be succeeded by _____ as Successor 
Co-Trustee to serve simultaneously with any co-trustee then empowered. 
  

2. Resignation: Any Trustee or Successor Trustee may resign by instrument in writing. 
  



 
 

 

3. Rights: Any Successor Trustee shall have all the rights, powers, duties and discretion conferred or imposed on the original 
Trustee. No Trustee shall be liable for any act or omission unless the same be due to such Trustee’s own default. In no event 
shall a corporate trustee be a corporation owned or controlled by any beneficiary hereof. 
  
4. Responsibility: Any Successor Trustee shall become responsible for the applicable Trust Estate only when, as and if the 
same shall be received by said Trustee and, in determining such estate, such Trustee shall only be responsible to make a 
reasonable inquiry from the records of the prior Trustee which are available. 

  
5. New Appointment: If none of the above named Trustees or Successor Trustees shall be serving as such, whether by reason 
of death, resignation, incompetence or discharge, the then current income beneficiary or beneficiaries who are of legal age and 
the guardians of any incompetent or minor then current income beneficiary or beneficiaries shall appoint a Successor Trustee. 
Such Successor Trustee must be one (1) or more of such competent beneficiaries of legal age, a trust company, attorney, bank 
or attorney qualified to act as such, and if a bank or trust company, must possess trust powers, and such Successor Trustee must 
be approved by all such beneficiaries unanimously. In the event the current income beneficiary or beneficiaries shall fail to so 
designate promptly a Successor, the then acting Trustee or any beneficiary shall apply to a court of proper jurisdiction for such 
appointment and for settlement of account. In no event shall such Successor Trustee be a beneficiary who is to be paid his or 
her share of income and/or principal over a period of time rather than in one sum or who is defined as a minor in this Agreement. 
  
6. Signatures and Decisions: Except as noted in Article V-B as to creditor claims, all acts, deeds and transactions, including 
but not limited to, banking, securities and real estate transactions of any kind, nature or amount, with regard to this Trust 
Agreement or pursuant thereto, shall require the signature of only one (1) Trustee even though there shall be Co-Trustees 
available to act. 

  
C. BOND 

It is Settlors’ request and direction that no bond or other security shall be required of any Trustee named hereunder. 
  
D. DISCRETION 
Each decision, act, transaction and deed of a named Trustee herein shall be deemed discretionary and not subject to judicial 
review in any jurisdiction unless a fraudulent, wanton, criminal or gross negligent act of a Trustee is first proven against him. 
No Trustee shall be liable or responsible for an erroneous act or omission made in good faith. 
  

ARTICLE VIII 
MISCELLANEOUS 

The paragraph and article headings used herein are for convenience only and shall not be resorted to for interpretation of this 
Trust. Wherever the context so requires, the masculine gender shall include the feminine and neuter gender (and vice versa) 
and the singular shall include the plural (and vice versa). Wherever the terms “Settlors” or “Trustees” (plural) are noted they 
shall also mean “Settlor” or “Trustee” (singular), as the case may be, and vice versa, unless the context would preclude such 
interpretation. If any portion of this Trust is judicially held to be void or unenforceable, the balance of this Trust shall 
nevertheless be carried into effect. 
  
IN WITNESS WHEREOF, the parties specified above as Settlors and the Co-Trustees have signed and sealed this Trust 
Agreement as of the _____ day of _____, _____. 

  
 
________________ 
 

 ......................................................................................................................  
 

Settlor & Co-Trustee 
 

Settlor & Co-Trustee 
 



 
 

 

________________ 
 

 ......................................................................................................................  
 

Co-Trustee 
 

Co-Trustee 
 

 
The foregoing instrument, consisting of _____ () typewritten pages and “Exhibit A” attached, was signed, sealed, published 
and declared by the SETTLORS in our presence and the presence of each other and we, at the SETTLORS’ request and in 
Settlors’ presence and in the presence of each other, have hereunto subscribed our hands as witnesses this _ day of _____, 
_____. 

  
 
________________ Address 
 

 ......................................................................................................................  
 

  ......................................................................................................................  
 

________________ Address 
 

 ......................................................................................................................  
 

  ......................................................................................................................  
 

 
State of Florida 
County of _____ 
Before me personally appeared _____ and _____ as Settlors and Co-Trustees above noted, to me personally known or who 
have, respectively, produced _____ and _____ as forms of identification and also personally appeared _____ and _____ as 
witnesses to the execution by SETTLORS at the same time and place as when and where SETTLORS signed who are personally 
known to me or who have, respectfully, produced _____ and _____ as forms of identification, and who all acknowledged to 
and before me that they executed the said instrument in the capacities and for the purposes therein expressed. 

  

WITNESS my hand and official seal this _ day of _____, _____. 
  
_____________ 
Notary Public 
My Commission Expires: 

ACCEPTANCE BY TRUSTEES 

The undersigned hereby accept the trust imposed by this Trust Agreement and agree to serve as Trustees upon the terms and 
conditions therein set forth. 
  
 
SIGNED, SEALED, AND DELIVERED 
IN THE PRESENCE OF: 
 
________________ 
 

 ......................................................................................................................  
 

Witness 
 

Trustee 
 

________________ 
 

 

Witness 
 

 

________________ 
 

 ......................................................................................................................  
 

Witness Trustee 



 
 

 

  
________________ 
 

 

Witness 
 

 

________________ 
 

 ......................................................................................................................  
 

Witness 
 

Trustee 
 

________________ 
 

 

Witness 
 

 

________________ 
 

 ......................................................................................................................  
 

Witness 
 

Trustee 
 

________________ 
 

 

Witness 
 

 

 
EXHIBIT “A” 

of the 
_____ 

REVOCABLE TRUST 
dated 
_____ 

X DOLLARS 

This Trust Agreement Prepared By: 
_____________ 
(Attorney’s Name) 
Attorney at Law 
_____________ 
(Address) 
_____________ 
(Telephone) 
Comments to Trust Form 
The form above is a basic living trust form. Note that adjustments in its provisions should be made if only one person is the 
Settlor. Other comments to selected provisions follow below. 
  
Exhibit A 
Exhibit “A” states that the only asset is $10.00. One does not have to list all assets in detail. It is superfluous to do so as assets 
will change over the lifetime of trust administration. In some circumstances it is necessary to record the trust agreement in the 
public records and a complete recital of assets could be an invasion of privacy or cause embarrassment for the Settlor and/or 
beneficiaries. 
  
Article I-C: Beneficiary 
The provision states the purpose of the trust is for the benefit of the Settlors. Obviously, the provision can be re-worded if a 
different lifetime beneficiary is named. 
  



 
 

 

Article I-D: Name of Trust 
The name will change once the Settlor dies and the trust becomes irrevocable. But initially, it is preferable to have the word 
“revocable” appearing in the title to better show banks, stockbrokers and others dealing with the trust that Settlor is in control 
and could make changes or revocations. 
  
Article I-E: Family Members 
To show that the Settlor has contemplated all family members in the estate plan it is a good practice to recite names and 
relationships of immediate family members. 
  
Article I-F: Education 
It is not necessary to define every term used in the agreement but the word “education” can have different meanings for various 
people. In the form given the term is broadly defined but one can draft the provisions to narrow its meaning. 

  
Article II-A: Life Insurance 
Settlors should name their trust as the beneficiary of their life insurance proceeds, rather than individuals, to protect against the 
possibility of probate proceedings. However, the Settlor is not required to do so and even if done, the Settlor by this provision 
made, has latitude to change beneficiaries, cancel policies, borrow against policies and do anything with the policies as the 
Settlor wishes. 
  
Amendment Execution 
Only the Settlors need sign an amendment. Consequently, the Settlors will not be bound by the whims of a trustee whom the 
Settlors may wish to replace or who could lose an inheritance as a result of the change. However, if new co-trustees are 
appointed they must sign an acceptance of their duties so they would be bound by the contract. 
  
Multiple Settlors 
The last sentence of the provision allows one Settlor to effect any change or revoke the contract if the other is incompetent or 
dead. Warn your clients that the survivor of them could make changes. The survivor may remarry and change provisions to 
leave all to her new spouse’s children, etc. The clients may trust each other but warn them nonetheless. Conversely, should 
Settlors desire that no changes be made unless mutually agreed to, a provision could be made to that effect. 

  
Should Settlor desire to revoke a trust it is best that a written amendment or other statement be signed. This will hold off 
squabbles or misconceptions as to the new will or trust. The new document could revoke the old by proper reference. 

  
Article II-C: Gifts during Lifetime 
The purpose of this provision is clarification. A Settlor may want to give gifts to beneficiaries during Settlor’s lifetime but may 
not want those beneficiaries’ inheritance to be reduced because of those gifts. Other heirs could argue that a Settlor gave an 
installment of a future inheritance and want the donee’s post-mortem stipend reduced. This provision stops such debate. 
  
Article II-D: Settlors’ Dictates 
The Trustees, upon receipt of the Settlors’ written dictates, must obey the dictated instructions unless the Settlors are 
incompetent. Such a provision in an irrevocable trust could allow a Settlor to correct a mistake or make new provisions by 
dictate to the trustees rather than by amendment. 
  
A Settlor may want to invest a particular heir’s share in a specific security. Without need for amendment, the Settlor can “fine 
tune” provisions of the agreement and cover purely administrative matters. 
  
Article II-E: Payment to or for Settlors 



 
 

 

In keeping with the goals of the contract it is stated that all funds be used for Settlors during their lifetime unless they waive 
that requirement. Powers of the trustees (set by statute and incorporated in the agreement) allow a trustee to make gifts to heirs 
in behalf of a Settlor in keeping with the Settlors’ lifetime gift giving pattern, but, otherwise, may not use funds for any other 
purpose than for benefit of the Settlors and administration costs. 

  
Note that the quoted provision gives discretion to the trustees. In some states, nursing homes may, on occasion, attempt to 
confiscate all or a sizable portion of a residents’ assets. The discretionary clause could stop that action. Monthly and daily bills 
of the nursing home must be paid if the person is to continue residence therein but payment of all assets in advance should not 
be required. 
  
Article III: Administration Upon Death 
The detailed recital of step-by-step administration requirements following the Settlors’ deaths will better enable an 
unsophisticated trustee to know his or her duties. 
  
Article III-Irrevocability 

Once both Settlors are deceased no one should make changes to thwart Settlors’ estate plans. 
  
Article IV-A: 1. Bequests 

This provision identifies the heirs that are to further receive a distribution, and directs how they are to receive it and when. 
  
Note that Settlors leave nothing to one child. Settlors, for whatever reason, do not want her as a beneficiary. Not only is her 
name still included as a family member in the definitions but specific reference is made in the distribution clause (and in the 
pour-over wills) to make it clear that Settlors contemplated her but did not, by oversight, fail to include her. 
  
Some clients insist or believe that it is wise to leave an errant heir a token amount or make a disparaging remark about that heir 
in the Will or trust (i.e., “The Trustee shall distribute the sum of $1.00 to Settlor’s estranged son, MAL VOLENT, due to the 
fact that he mistreated and neglected Settlors”). 

  
The disparaging remarks only give the errant heir food for venomous, material and bitter responses. If a token amount is given, 
administration or probate proceedings can remain open and pending for an inordinate amount of time at added expenses should 
the heir refuse acceptance of the stipend. Request that your client make no token gifts or disparaging remarks. 
  
An “in terrorem” provision penalizing a beneficiary for challenging the trust or instituting other proceedings relating to a trust 
estate is unenforceable in some states. See., e.g., Fla. Stat. Ann. § 732.517. 
  
Article IV-A 3: Minors 
The term “minors” can be defined any way the Settlors wish. Most clients want the trustees to have leeway to hold a 
beneficiary’s share until that person is old enough to properly handle the funds. The provision gives latitude to the trustees to 
hold the funds until the stated age is attained or use it for the benefit of the beneficiary earlier than at that attained age. 

  
Article V-A: Payment to or for Beneficiary 
Trust provisions should not be so rigid as to tie a trustee’s hands when circumstances require discretion. The provisions give 
leeway to the trustees to use and/or pay funds to or for a beneficiary, including the Settlors, in one or a combination of four 
ways. Such latitude should accommodate most circumstances that may arise. 
  
A beneficiary may need money for college education but the trustee fear that, if the beneficiary gets the money, all will be 
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wasted on wine, women and song. Rather, the trustee could pay the money directly to the college for tuition, books, room and 
board or could give the funds to the beneficiary’s parents to apply towards education costs. 
  
The Settlor may be ill and cannot cope with daily financial matters. Instead of putting the money in the Settlor’s pocket for 
pay-out, the trustee is now allowed to pay bills of the Settlor directly. 
  
Article V-B: Spendthrift Provisions 
This provision provides a layer of protection against creditor claims. Spendthrift provisions can protect the trust estate and a 
beneficiary’s share from the beneficiary’s improvident acts. 

  
Once funds are in the beneficiary’s ownership or control the beneficiary’s creditors can get to these funds. However, the trustee 
could keep the funds in the trust for a while or possibly, use the provisions of Article V-A to get funds to a relative or friend of 
the beneficiary to protect the beneficiary’s share. 
  
Article V-C: Protection Against Perpetuities 

A trust cannot last forever and must comply with the Rule against Perpetuities. 
  
Article VI-A & B: Powers and Duties 
It is not necessary to recite all statutory powers of a trustee because the trustee enjoys those powers whether or not mentioned 
in the agreement. However, it is good practice to do so to better explain to Settlors, trustees and beneficiaries and others dealing 
with the trust all limitations, powers and rights of a trustee. Moreover, the Settlor may wish to give greater discretion to a 
Trustee than provided by statutory constraints. Conversely, a Settlor may restrict powers. Note that Article IV-A 18 refers to a 
specific Florida Statute. Should a Settlor wish the trustees to have the powers granted therein the requirement of that law is that 
the specific statute must be cited. 
  
The provision listing the Trustee’s powers and duties should state that the Trustee is bound by the “reasonably prudent person” 
rule. There is much case law on the subject. Accordingly, a Trustee cannot do unreasonable or imprudent transactions with 
trust assets although the Trustee could do so with the Trustee’s own assets. Imprudent or unreasonable activities would subject 
the Trustee to civil or criminal liability. 
  
Absent a clause expressly providing for same, a trustee should not be allowed to do margin dealing or selling short or long on 
security transactions. Those are high risk investments for all but the most sophisticated. If the client wishes to allow such 
dealings, express provision could be made for same. 
  
Article VI-C: Compensation and Reimbursement 
Most Settlors who pick heirs or family members as trustees do not wish those persons to receive compensation. Those persons 
still are allowed reimbursement for expenses. If compensation is to be made to a trustee, provisions should be included in the 
trust agreement. If a corporate trustee or other professional is used as a trustee, then compensation provision should be made. 
Even when individuals are selected as trustees, a corporate trustee or other professional could be later appointed as successor 
trustee, and, thus, provision should be made for same. Note that if an heir/trustee is provided compensation (trustee 
commissions) he would have to pay income tax on that salary, Instead, if he is provided for by the heir disposition provisions 
he does not have to pay income tax on inheritances. 

  
Fees 
Florida and some other states do not set forth a detailed fee schedule allowed to trustees. Fees are set by the Settlor and can 
vary from percentages of the estate, transactional fees, time expenditure rates or combinations of the same. Corporate trustees 
have published fee schedules which change from time to time and leeway is provided in the provision quoted to accommodate 
such schedules. Three (3%) percent of the annual value of trust assets is a common fee to be paid to a trustee following death 



 
 

 

of a Settlor although other percentages can and are often used. State statutes may allow court proceedings to review 
compensation of trustees and employees of the trust. 
  

If fees are to be paid to an individual trustee, the Settlor may include a provision for same. The following is a sample provision: 
  
_____ (Name) acting as a Trustee, shall be entitled to receive compensation for all services rendered hereunder and shall be 
reimbursed for all reasonable expenses incurred in the management and protection of the Trust Estate, including, but not limited 
to, litigation expenses. The compensation paid to _____ (Name of Trustee) shall be an annual sum equal to three (3%) percent 
of the value of the Trust Estate existing as of the date of Settlor’s death and a like amount of the value of the Residuary Trust 
existing as of each annual anniversary of Settlor’s death during the administration of the Trust. Such compensation shall be 
computed in accordance with generally accepted accounting principles as promulgated form time to time by the American 
Institute of Certified Public Accountants. Compensation and reimbursements shall be paid prior to distribution to beneficiaries 
from time to time made. In addition to such compensation and reimbursements, the Trust Estate and/or Residuary Trust shall 
be charged and be responsible for all costs of litigation expenses involving this trust, the trustees’ duties and authority, the Trust 
Estate or the purpose of the Agreement, whether incurred before, during or after trial, discovery and/or appellate levels, holding 
the trustees harmless and indemnifying the trustees therefor. 
Article VI-C-2: Accounting 
An accounting is required of trustees for their financial dealings. However, the provision makes it clear that Settlors are not 
obligated to account to anyone while they are acting. Clear instructions, primarily for the benefit of the trustees, are given to 
inform trustees that they should account to the Settlors, amongst themselves and, alternately, to heirs. Thus, checks are placed 
on the trustees’ activities. 
  
Article VI-D, Incompetence 
It is essential that incompetence be defined in the trust agreement so that trustees can be removed and successor trustees can 
take office. The term, “incompetence” can be defined in many different ways as one wishes. The form given sets forth six tests 
of incompetence and, if a trustee meets any one of those tests, that trustee can be removed from office. Of course, a Settlor can 
remove anyone from trust authority without bothering with tests merely by making an amendment to the agreement. 

  
One does not want to make it too easy or too difficult to remove a trustee because of incompetence. Usually, the draftsman 
wants to protect the trustees, especially the Settlors, from inquisitions but, at the same time, give security to the Settlors and 
beneficiaries. 
  
Avoid use of a provision allowing a family member, alone, or with other family members, to decide on the competency of a 
Settlor or other trustee. Such decisions could be faulty, self-serving or maliciously made. 
  
Note clauses (e) and (f) of the form. They provide that, if a trustee is a resident of a nursing home, jail, prison, or mental 
institution, or is entitled to receive government assistance due to financial need brought on by disability, that trustee is removed 
from office. These steps are meant to protect assets from confiscation by nursing homes (rarely a problem in most states) and 
to protect a person’s entitlement to government assistance. Should the government believe that a trustee, having control over 
assets, then has an ownership interest, the assistance to the trustee could end or not be given. The trustee is removed to preserve 
his or her eligibility for the assistance. 
  
Article VII-B-5: New Appointment 
This provision is a necessary protection even though it may never be triggered. It provides mechanisms to designate replacement 
trustees if all named trustees cannot serve and the Settlor had failed to provide for successor trustees. Different provisions of 
course, can be used. 

  
Article VII-B-6: Signatures 
To supply necessary support mechanisms, the main purpose of the trust, ease of transaction is the key. Allowance for any one 



 
 

 

trustee to undertake any transaction best serves the Settlor’s needs and makes trust administration efficient. 
  
Some clients may ask for a provision requiring trustees to check with a named counselor before doing acts or transactions or 
to monitor the Settlors’ health needs. If provision is so made, the provision should be written in such a fashion that the counselor 
is merely an advisor and not a decision maker, so that the trustees’ hands are not tied. 
  
Article VII-C: Bond 
A bond may be required by law unless the Settlor states otherwise. FS§ 737.304. It is best, however, to make the Settlor’s 
wishes known. If proper consideration is given to the selection of a trustee, the Settlor should have full faith in the trustee and 
not require a bond. The premium for the bond is charged as an expense of the trust estate so the provision for no bond saves 
money. 
  
Article VII-D: Discretion 
Unnecessary litigation involving trust administration should be avoided. This provision makes it difficult for an errant 
beneficiary or heir to win in litigation and, thus, such person may think twice about commencing suit. 
  
A lawyer who prepares the trust agreement. and who acts as a trustee may have greater liability than an ordinary trustee. Go to 
great lengths to make provisions in the agreement to limit such liability, and clearly provide for coverage of litigation costs and 
expenses. 

  
Execution 
Execute the trust document in the same formality as in a will (that is, signed at its end in presence of at least 2 witnesses who 
all signed together). However, a “self-proving will affidavit” is not necessary for the trust agreement although it is necessary 
for the “pour-over” will. Moreover, co-trustees should sign to bind them to the terms of the contract. It is prudent, however, 
that the notarial certificate (or acknowledgment) be executed with the same formality as the self-proving Will affidavit notarial 
certificate. 

  
Acceptance clause 
Trustees accept their duties by signing, each, in the presence of two witnesses who, in turn, sign their names as witnesses. 
Notarized acknowledgments of the trustees’ signature are unnecessary unless required by statute. 
  
 
  


